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1STATEMENT OF THE CASE
Nature of the Case
Anthony Reed Dailey-Schmidt appeals from his judgment of conviction for aggravated
battery enhanced by use of a deadly weapon during the commission of a crime and for being a
persistent violator. Mr. Dailey-Schmidt was found guilty following a jury trial and the district
court imposed sentences of 35 years, with 20 years fixed, for both aggravated battery and use of
a deadly weapon.  On appeal, Mr. Dailey-Schmidt asserts that the district court abused its
discretion by imposing a separate sentence for use of a deadly weapon and by imposing an
excessive sentence for aggravated battery.
Statement of the Facts and Course of Proceedings
On August 27, 2015, Tyson Hoelzle was cut in the throat.  (Presentence Investigation
Report (hereinafter, PSI), p.3.)  That evening, Mr. Hoelzle’s mother stated that she heard a knock
at the door and when she opened it, there was a Hispanic male approximately 20 to 30 years old
standing on the porch; he asked for Tyson.  (PSI, p.3.)  When Mr. Hoelzle went to the front door,
the individual on the porch cut his throat.  (PSI, p.3.)  Mr. Hoelzle was taken to the hospital for
injuries.  (PSI, p.3.)  Neither Mr. Hoelzle nor his mother knew the individual at front door.  (PSI,
p.3.)
Approximately two weeks later, a friend of Mr. Hoelzle’s informed him that she had
information about who cut his throat.  (PSI, p.3.)  Several days prior to the incident, Mr. Hoelzle
had socialized with Ashley Lane Hart, who stated that Mr. Hoelzle had inappropriate sexual
contact with her.   (PSI,  p.3.)   Mr. Hoelzle was told that it  was Ms. Hart’s brother,  Mr. Dailey-
Schmit,  who  had  cut  his  throat.   (PSI,  p.3.)   During  a  photo  lineup,  Mr.  Hoelzle  identified
Mr. Dailey-Schmidt as the one who cut his throat.  (PSI, p.3.)
2Mr. Dailey-Schmidt was charged by Information with aggravated battery, I.C. § 18-
903(a), 907(a)(b), and use of a deadly weapon in the commission of a crime, I.C. § 19-2520.
(R., pp.103-104.)  An Information Part II was subsequently filed, alleging that Mr. Dailey-
Schmidt was a persistent violator.  (R., p.142.)  The case went to trial, where Mr. Dailey-Schmidt
was  guilty  of  both  aggravated  battery  and  the  use  of  a  deadly  weapon in  the  commission  of  a
felony, and he subsequently admitted to being a persistent violator.  (R., pp.207, 209-10.)  There
was  no  dispute  at  trial  as  to  whether  Mr.  Hoelzle  was  the  victim  of  an  aggravated  battery  or
whether the suspect used a knife; the dispute was whether Mr. Dailey-Schmidt was the
individual who cut Mr. Hoelzle’s throat.  (Tr., p.144, Ls.16-25.)  Mr. Dailey-Schmidt asserted
that the early description of the suspect, a short Hispanic male, did not match his description, and
he asserted that on the evening in question he went to his parents’ house to watch football and eat
dinner, and, while there, drove to and from his parents’ storage facility.  (Tr., p.141, L.12 –
p.144, L.15.)
The district court imposed the following sentences:  for aggravated battery, a term of 35
years, with 20 years fixed, as enhanced by the persistent violator enhancement; and for use of a
deadly  weapon  in  the  commission  of  a  crime,  a  term  of  35  years,  with  20  years  fixed,  as
enhanced by the persistent violator enhancement.  (R., p.240.)  Mr. Dailey-Schmidt appealed.
(R., p.245.)
3ISSUES
I. Did the district court abuse its discretion by imposing a sentence for use of a deadly
weapon during the commission of a crime?
II. Did the district court abuse its discretion by imposing an excessive sentence for
aggravated battery?
4ARGUMENT
I.
The District Court Abused Its Discretion By Imposing A Sentence For Use Of A Deadly
Weapon During The Commission Of A Crime
A. Introduction
Because use of a deadly weapon in the commission of a crime is a sentencing
enhancement, and not a substantive offense, Mr. Dailey-Schmidt submits that the district court
abused its discretion by imposing a separate sentence for the enhancement.
B. The District Court Abused Its Discretion By Imposing A Sentence For Use Of A Deadly
Weapon During The Commission Of A Crime
In this case, Mr. Dailey-Schmidt was charged by Information with aggravated battery,
I.C. § 18-903(a), 907(a)(b), and use of a deadly weapon in the commission of a crime, I.C. § 19-
2520.  (R., pp.103-104.)  These were charged as separate “counts.”  (R, pp.104-105.)  An
Information Part II was subsequently filed, alleging that Mr. Dailey-Schmidt was a persistent
violator.   (R.,  p.142.)   The  case  went  to  trial,  where  Mr.  Dailey-Schmidt  was  guilty  of  both
aggravated battery and the use of a deadly weapon in the commission of a felony, and he
subsequently admitted to being a persistent violator.  (R., pp.207, 209-10.)
The district court imposed the following sentences:  for aggravated battery, a term of 35
years, with 20 years fixed, as enhanced by the persistent violator enhancement; and for use of a
deadly  weapon  in  the  commission  of  a  crime,  a  term  of  35  years,  with  20  years  fixed,  as
enhanced by the persistent violator enhancement.  (R., p.240.)  Mr. Dailey-Schmidt submits that
the district court abused its discretion by considering the enhancement for use of a deadly
weapon to be a substantive offense and imposing a sentence for it.
5This  Court  determines  whether  a  district  court  abuses  its  discretion  by  examining:  (1)
whether the court correctly perceived the issue as one of discretion; (2) whether the court acted
within the outer boundaries of its discretion and consistently within the applicable legal
standards; and (3) whether the court reached its decision by an exercise of reason. State v.
Ehrlick, 158 Idaho 900, 907 (2015).  Because the district court did not have the discretion to
impose a separate sentence for use of a deadly weapon, Mr. Dailey-Schmidt submits that it
incorrectly perceived that it could impose the sentence and did not act consistently with
applicable legal standards by imposing the sentence.
Use of a deadly weapon during the commission of a crime is a sentencing enhancement,
not a substantive offense.  It is governed by I.C. § 19-2520.  This section provides,
Any person convicted of a violation of sections 18-905 (aggravated assault
defined), 18-907 (aggravated battery defined), 18-909 (assault with intent to
commit a serious felony defined), 18-911 (battery with intent to commit a serious
felony defined), 18-1401 (burglary defined), 18-1508(3), 18-1508(4), 18-1508(5),
18-1508(6) (lewd conduct with minor or child under sixteen), 18-2501 (rescuing
prisoners), 18-2505 (escape by one charged with or convicted of a felony), 18-
2506 (escape by one charged with or convicted of a misdemeanor), 18-4003
(degrees of murder), 18-4006 (manslaughter), 18-4015 (assault with intent to
murder), 18-4501 (kidnapping defined), 18-5001 (mayhem defined), 18-6101
(rape defined), 18-6501 (robbery defined), 37-2732(a) (delivery, manufacture or
possession of a controlled substance with intent to deliver) or 37-2732B
(trafficking), Idaho Code, who displayed, used, threatened, or attempted to use a
firearm  or  other  deadly  weapon  while  committing  or  attempting  to  commit  the
crime, shall be sentenced to an extended term of imprisonment. The extended
term of imprisonment authorized in this section shall be computed by increasing
the maximum sentence authorized for the crime for which the person was
convicted by fifteen (15) years.
I.C. § 19-2520.1  By its terms, this statute increases the maximum penalty for the enumerated
1 The statute also provides that the use of a deadly weapon must be charged in the information or
indictment and found by the jury.  I.C. § 19-2520.  Mr. Dailey-Schmidt acknowledges that the
enhancement was charged in the Information and found by the jury, although he submits that it
should have been labeled as an enhancement, not a charge.
6crimes, including aggravated battery, by fifteen years.  It does not create a new, substantive
offense.  Mr. Dailey-Schmidt was charged with one substantive offense and two enhancements;
therefore, he was only subject to one sentence.  The district court should have only imposed one
sentence that was enhanced by both the use of a deadly weapon for being a persistent violator.
Instead, the district court imposed two sentences that were enhanced by the persistent violator.
Mr. Dailey-Schmidt therefore requests that this case be remanded for a new sentencing hearing
where the court can properly consider one substantive charge and two enhancements.
II.
The District Court Abused Its Discretion By Imposing A Unified Sentence Of Thirty-Five Years,
With Twenty Years Fixed, For Aggravated Battery
A. Introduction
Mr. Dailey-Schmidt submits that the district court abused its discretion by imposing an
excessive sentence for the crime of aggravated battery.
B. The  District  Court  Abused  Its  Discretion  By  Imposing  A  Unified  Sentence  Of  Thirty-
Five Years, With Twenty Years Fixed, For Aggravated Battery
“It is well-established that ‘[w]here a sentence is within statutory limits, an appellant has
the  burden  of  showing  a  clear  abuse  of  discretion  on  the  part  of  the  court  imposing  the
sentence.’” State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)). This Court determines whether a district court abuses its
discretion by examining:  (1) whether the court correctly perceived the issue as one of discretion;
(2) whether the court acted within the outer boundaries of its discretion and consistently within
the applicable legal standards; and (3) whether the court reached its decision by an exercise of
reason. State v. Ehrlick, 158 Idaho 900, 907 (2015). Mr. Dailey-Schmidt’s sentence does not
7exceed the statutory maximum. Accordingly, to show that the sentence imposed was
unreasonable, Mr. Dailey-Schmidt “must show that the sentence, in light of the governing
criteria, is excessive under any reasonable view of the facts.” State v. Strand, 137 Idaho 457, 460
(2002).
“‘Reasonableness’ of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed.” State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. “A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution.” State v. Delling, 152 Idaho 122, 132 (2011).
Here, Mr. Dailey-Schmidt asserts the district court abused its discretion by imposing an
excessive sentence under any reasonable view of the facts. Specifically, he contends the district
court should have sentenced him to a lesser term of imprisonment in light of the mitigating
factors, including his family support and his recognition that he had made mistakes throughout
his life.
At the sentencing hearing, counsel emphasized that Mr. Dailey-Schmidt had the support
of his family, many of whom attended the sentencing hearing and his trial.  (Tr., p.957, Ls.9-13.)
Counsel also acknowledged that Mr. Dailey-Schmidt did have a criminal history, but “I think it’s
important to understand how [Mr Dailey-Schmidt] has arrived at where’s at to the point of
sentencing today.”  (Tr., p.958, Ls.10-12.)  Mr. Dailey-Schmidt grew up with a severe speech
8impediment as a child, and he was “relentlessly teased about that and his father told him at a very
early  age  not  to  let  people  pick  on  him,  which  he  took  …  to  heart.   He  built  up  a  tough  guy
persona and he’s never given that up.”  (Tr., p.958, Ls.15-20.)  Counsel argued,
So whether we like it or not, [Mr. Dailey-Schmidt] is as much a product of the
juvenile criminal system and the criminal justice system as anything else.  By
placing him from a very young age with older kids in scenes where there’s a
premium placed on statue, power, machismo, cred, respect, we build a kid who’s
ill-equipped to mature appropriately, to have the tools to resolve conflict.  It’s a
function of our community without figuratively flexing his muscle every time
he’s challenged or disrespected.
So as I talked to [Mr. Dailey-Schmidt] he still has some growing to do.  He knows
that.  He acknowledges that.  He accepts that his incarceration is going to be an
opportunity to choose which direction he wants to go.  And we would underscore
the need for constructing a sentence that would allow for him to rehabilitate, to
change his ways, to change his thinking errors and his behavior.
(Tr. p.969, L.11 – p.970, L.5.)
Further,  while  the  State  attempted  to  emphasized  alleged  gang  activity  of  Mr.  Dailey-
Schmidt at the sentencing hearing, counsel noted that, “we want to make clear that even the
State’s version of why [Mr. Dailey-Schmidt] committed this crime was not gang related.  It was
not  over  a  drug  debt.   It  was  not  over  turf.   It  was  not  over  a  slight.”   (Tr.,  p.970,  Ls.10-15.)
Mr. Dailey-Schmidt’s sister had told him that Mr. Hoelzle had sexually assaulted her without her
consent, and therefore, in Mr. Dailey-Schmidt’s mind there was “provocation and revenge.”
(Tr., p.971, Ls.8-11.)  Counsel noted that “that’s not how mature adults handle and approach
those situations.  But apparently that’s where [Mr. Dailey-Schmidt’s] mind was …”  (Tr., p.971,
Ls.12-14.)
Counsel therefore requested a sentence of twenty years, with five years fixed, where
“[Mr. Dailey-Schmidt] will  have to earn his way out of prison.  If  he wants to be released and
paroled, he’ll have to end his associations and shape up.”  (Tr., p.972, Ls.14-18.)  Finally,
9Mr. Dailey-Schmidt addressed the district court at the sentencing hearing.  He stated, “I know
I’ve made a lot of mistakes throughout my life.  I’ve been in and out my whole life.  I’m not a
bad person. I want a chance at a real life.”  (Tr., p.974, Ls.7-10.)
Considering that Mr. Dailey-Schmidt had the support of his family, acknowledged that he
had  made  a  lot  of  mistakes  in  his  life,  and  wanted  a  chance  at  a  real  life,  Mr.  Dailey-Schmidt
submits that the district court abused its discretion by imposing a sentence of 35 years, with 20
years fixed. He submits a sentence with less fixed time would give him motivation to earn his
way out of prison and make the changes he needed to make in his life.
CONCLUSION
Mr. Dailey-Schmidt requests that his case remanded for a new sentencing hearing where
he is sentenced for only one crime.  Alternatively, he requests that his conviction for use of a
deadly weapon be vacated.  Alternatively, he requests that this Court reduce his sentence as it
deems appropriate.
DATED this 7th day of August, 2017.
___________/s/______________
JUSTIN M. CURTIS
Deputy State Appellate Public Defender
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